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COMMONWEALTH OF MASSACHUSETTS

THE TRIAL COURT B
LAND COURT DEPARTMENT
MIDDLESEX, ss. -~ . - 09 PERMIT SESSION CASE NO. 393326 (KCL)
ZONING BOARD OF APPEALS OF )
HOLLISTON, | )
| )
Plaintiff, D)
V. : )
)
HOUSING APPEALS COMMITTEE and GREEN )
VIEW REALTY, LLC, . f )
. )
Defendants. )
)

MEMORANDUM AND ORDER ON THE PLAINTIFF’S MOTION FOR JUDGMENT
ON THE PLEADINGS ON COUNTS I AND II OF THE COMPLAINT = . -

Introduction and Facts
On January 19, 2005, defeﬁdant Green View Realty, LLC (“GVR”) submitted é
- comprehensive permit application to the plaintiff Zorﬁng Board of Appeals of Holliston (the
“board”) for the construction of a 200-unit affordable housing condominium development (the
“proj ect"’) in Holliston. The project sité’is-located on appro:dmately ﬁﬁ:y thre‘e acres off of
Marshall Strcet and is m the Agncultural -Residence A Zomng District. Itis currenﬂy wooded

and contains approxitmately 51xteen acres of wetlands.

The site has had a long history of envir_on'mental problems that the town, the

Massachusetts Department of Environmental Protection (“DEP”), and the United States

Environmental Protection Agency (“EPA”) have attempted, and continue, to address. Between
1987 and 2002, the EPA and DEP performed environmental investigations and preliminary

cleanup of the site, which removed more than 340 drums of tar and other contaminants, 210,000




tires, construction d:ebris, solid wﬁst;*, and over se\'fentyl tons of contaminated soil. To ddfe,
however, the site still contains construction debris and landfill maférials- énd a presently
undefined area of the property remains affécted by organic and inorganic contamiﬁ_ai_ié_s. In
: additibn, some of the grdundwate; is impacted by hichlo'réethylene (“TCE"), a kﬁo@
carcinogen. GVR has proposed to clean up the hazardous materials pursuant to G.L. c. 21 (thé;
Massachusetts Oil and Hazardous Material Release Prevenﬁoq and Response Act) and the
Massachusetts Contingency Plan (“MCP”). After this remediation is complete, GVR proposes to '
construct an affordable housing development vﬁth 200 mixed income oondonumum umts onthe
site.
On September 11, 2006, after a hearing on G‘_VR’s applicaﬁon for a comprehensive
| permit pursuant to G.L. c. 40B, §§ 20-23, the .'board denied the application. GVR subsequently
appealed to the defendant Housing Appeals Committee (“HAC"”). The board filed two motions
to dismiss that appeal, ,asserﬁng that GVR did not have site control and the proj ect .W'as not
ﬁnancially feasible.I The HAC denied both motions, the ﬁarl:ies submitted pre-filed trestimony,‘
and a four day evidentiary hearing was held before a hearing officer (the Chairman) at the HAC.
| _In a decisiop dated January 12, 2009, the HAC vacated the decision gf. the board and ordered a |
comprehensive permit to be 1ssued, sﬁbj ect to various conditions. The board now appeals from
the HAC’s decision pursuant to G.L. ¢. 304, § _14 (Count I)and seeks deé:laratory judgments
pursuant to G.L. ¢. 231A regarding title to the property and the ﬁngncial feasibility of the project
(Count IT) and the lawfulness of certain practices and procedures of the HAC (Count III).
The board has moved for a judgment on the pleadings for Counts I and II of the
complaint. The administrative record on which that motion is based contains four volumes of

pleadings/correspondence (contéi_m'ng 1,923 pages), five volumes of exhibits (containing 2,880



pages), three volumes of tran._scripts of the hearing before the HAC (containing 491 pages), and a
sui;ﬁlemental volume (¢ontaining an.additional 313 paécsj, all‘o-f Wﬁich has .been réviewed by
the.véoﬁrt. -The pa.rﬁgs submitted bﬁéfs and a ilearing was held. For the re;ason_s more fully set
forth below, thére'is .substantiai evidence in the record to support the HAC’s decision and,
accordingly, the HAC’s decision must be upheld. Also for the reasons more fully s_et-forth

- below, it is hereby declared that GVR has demonstrated colorable title to the site sufficient to
demonstrate site control and there is subsfantial evidence that the project will be financially
feasible. | |

Additional mﬁterial facts;are contained in the analysis section below.

Standard of Review of fhe HAC% Decision

When the.board has denied an application for a comprehensi\lfe permit and that denial has
been appealed to the HAC, “the ultimate question before the [HAC]is ﬁrhethe’r the decision of
the Board is consistent with local needs;” Transformations, Inc. v. Townsend Zoning Board of
Appeals, Decision No. 02-14; at ""9 (HAC Jan. 26, 2004); see also 760 CMR. 56.05(4)(a), (c);
760 CMR 56.07(1)(a), (b); Boa_rd of Appeals of Hanover v. Housing Appeals Comm., 363 Mass.
339,346 (1973). To determine that question, the HAC conducts a de novo review that covers the
following issues. First, as outlined in greater detail in the analysis section below, the developer
has “the burden of proving that it has met the project eligibility fééuiremenfs of 760 CMR
56.04( I).-” 760 CMR 56.07(2)(a):( 1); see also, e.g., 100 Bur}'ill Street, LLC v. Swampscott
Zoning Board of Appeals, Decision No. 05-21, at *3l—4 (HAC June 9, 2008) (regarding the former

760 CMR 31.01(1) and noting that the new regulations are “virtually 1fdentic':a1”).l Second, if the

! While this case was before the HAC, 760 CMR 31.00, et seq. was superceded by 760 CMR 56.00, ef seq.
The board’s motions to dismiss GVR’s appeal were decided by the HAC under the earlier regulations and the

HAC’s ruling on those motions will be reviewed by this court under the earlier version. However, the hearing and
the final decision were conducted and decided pursuant to the newer regulations and will be reviewed under those
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B developer meets that burden, it then “may establish a prima facie .case by proving, with respect to
only those aspects of the Project which are in dispute (which shall be limited, in 1 the case ofa
Pre-Hearing Order, to contested issues identified therein), that its proposal complie's_,with federal
or state statutes or regula;tioﬁs; or with generally recognized standards as to matters of health, |
safe_ty, the .environmént, design, open space, or other matters ﬁf Local Concern.” 760 CMR
56.07(2)(&)(2); see also, e.g., 100 Burrill Street; Decision No. 05-21,- at *4; 6-8;
Transformations, Decision No. 02-14, at *9.

If the developer meéts thesé initial hurdles, the burden .then shifts to the board to prove,
“ﬁrst, that there is a valid health, safety, enxdronmenfal, design, open space, or .other Local
Concern which supports Lthe board’s] denial [of the comprehensive permit], and then, that such
Local Concern outweighs the Housing Need.” 760 CMR 56.07(2)}(b)(2); see also, e.g., Board of
Appeals of Woburn v. Housing Appeals Comhz., 451 Mass. 58‘1, 583-84 (2008); Hanoifer, 363
Mass. at 365. Asis the case h’e;re, howevg:, since “the town has not achieved the ten percent
minimum by the prescrihed date, there shall be a rebuttable presumption that there is a

substantial regional need which 6utweighs local concerns.” Zoning Bd. of Appeals of Canton v.

provisions (with the cxcepuons outlined in 760 CMR 56.08(3)(c)). In any event, the jurisdictional and project
eligibility requirements in both versions are neatly identical. The old regulations, 760 CMR 31.01(1) and (2),
provided the following: _

(1) To be eligible to submit an applcation for a comprehensive penmt or to file or maintain an

appeal before the Committee, the applicant and the proj ect shall fulfill the following jurisdictional

requirements:

(2) The applicant shall be a public agency, a non-proﬁt orgamzatlon or a limited dividend
organization. .

(b) The project shall be fundable by a subsidizing agency under a low and moderate income
housing subsidy program.

(c) The applicant shall control the site.

(2) Fundability shall be established by submission of a written determination of Project Eligibility
(Site Approval) by a subsidizing agency .. ..

Thc new regulations, 760 CMR. 56,00, ef seq., are set forth in the text immediately following.

Not relevant to this case, the board may “show conclusively that its decision was Consistent with Local
Needs by proving that one or more of the grounds described in 760 CMR 56.03(1) has been satisfied [the affordable -
housing requirements], in accordance with the procedure set forth in 760 CMR 56.03(8).” 760 CMR.56.07(2)(b)(1)-
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Housing Appeals Comm. 76 Mass App. Ct. 467, 469-70 (2010) After rev1ew1ng all of the
~ evidence, if the HAC “ﬁnds in the case of a demai that the dec1s1on cf the board of appeals was

unreasonable and not consistent w1th Icca.l needs, it shall vacate such decision and shall du:cct the

board to‘_1ssue a comprehenswe permxt or approval to the applicant.” Hanoverf, 363 Mass. at 346.

' (quo.ting GL.c.40B, § 23). :

This court’s review of the HAC’s decision (Count 1) is governed by G.L. c. 30A G L.c.

40B, § 22. Such review is “confined to the record” and this court must “g1ve due we1ght to the
- experience; technical competence, and specialized knowledge of the [I-IAC]?~as well as to the

discretionary authoﬁty confeﬁed uponit.”” G.L. c. 304, § 14; see also Hanover, 363 Mass. at

376; Canton, 76 Mass. App. Ct. at 473, Further, “[t]he board, as the appealing party,'has_the
‘heavy’ burden of showing that the agency decision of the HAC is not supported by substantial
evidence.” Canton, 76 Mass. App. Ct. at 472 (citation omifted). If f_;he HACs decision is |
supported cy substantial evidence, it must be upheld. Middleboroygh v. Housing A?peals
Comm., 449 Mass. 514, 516-17 (2007); Zoning Board of Appeals of Wellesley v. Housing— '
Appeals Comm., 385 Mass. 651, 657 (1982). Substantial evidence is defined as “such evidencc: -
as a reasonable mind might accept as adequate to support a conclusion,” G.L. c. 304, § 1(6); ’
Hanover, 363 Mass. at 376 (citing G.L. c. 3OA, §§ 1(6) cnd 14(8)(e) (scperceded by G.L. c. 30A,
§ 14(7)(e)). Ultimately, “[a] court may not displace an adminisﬁ‘etive bcarci?s choice between
two fairly conflicting views, even though the court would justifiably have made a different
choice had the matter been before it de novo.” Middleborough, 449 Mass. at 529 (citations

omitted); see also Canton, 76 Mass. App. Ct. at 473,




| Analysis

Count I Review of the HAC's Decisibn

The board’s cﬁallenges to the HAC decision fall into two catggoﬁes. .Fitst,iﬁ; alleges |
geﬁerally that the HAC’s dental of i£s motions to disrﬁiss and the HAC’s decision itself were “in
excess‘ of its jm-isdiction,_‘ based on errors of law and illegal proé;adures,runsﬁppbrted by
substantial evidence, unwarra;lted by facts found on the record, arbitrary and capricious, an
abuse of discretion and not otherwise in accordance with law.” Memorandum in Support of |

-Plaintiff’s Motion for Judgment on the Pleadings-on Count I of the .'Comple_ajnt at 1-2 (June 16,

2009). More specifically, the board cites to numerous substantive issues that it believes the HAC

erroneously decided: (1) project eligibility (the fundability of the project and whether the project . B

~ met the jurisdictional requjrementé to be before the HAC); (2) environmental issues (most
notably, the presence of TCE and the remediation of the property); (3) groundwater d1scharge
(4) open space and recreation needs; (5) wetlands and stormwater management and (6) traffic.
Second, the board also contends that the HAC made a procedural error in limiting its scope of .
review to those bylaws that are more' stringent than state laws. I discuss each of these arguments
in turm.

Project Eligibility -

As noted above, the HAC’s regulé,tions require GVR tc:irprqve thetfoll;)w;sr.mg as part of its
prima facie case in order to submit a ooxhprehensive permit application to the b.oard and, should -
the board deny that application in whole or in part, to have the board’s decision reviewed by the
HAC:

[TThe Applicant and the Project shall fulﬁll at a minimum, the following project
el1g1b111ty requirements: _



(a) The Applicant shall be a public agency, a non profit organization, or a’
Limited Dividend Organization; ‘ ;

(b) The Project shall be fundable by a Subsidizing Agency under a Low
or Moderate Income Housing subsidy program; and

(c) The Applicant shall contro] the site.
' Compliance with these project eligibility requirements shall be established by- -
issuance of a written determination of Project Eligibility by the Subsidizing
Agency that contains all the findings required under 760 CMR. 56.04(4), based

upon its initial review of the Project and the Applicant’s qualifications in
accordance with 760 CMR 56.04.

760 CMR 56.04(1).°

To meet these requirements, GVR soﬁght and obtained a Project Eligibility Letter
(“PEL”) from the Massdchusetts Hoﬁsing F inance' Agericy (“MassHousing”) in which
MassHousing found that GVR “would be eligible to apply as a limited dividend orgénization n

:conneption with an aﬁﬁlication for ﬁné_ucing under the Programs.” Administrative Reé_ord,
Exhibits, Volume I at 53; Admiﬁisﬁative Red_ord,.Pleadings/Correspondence, Voi. I af 72.
MassHousing also found that the “Project appears financially feasible,” ﬁe pro forma revieweci

suggests that “the Project appears financially feasible on the basis of estimated development

cdsts,” “the proposed financing is reasoﬁable and profit is properly limited,” “the developer is

financially responsible and meets the general eligibility standards of the Programs,” and fhe
project meets the requirements of the financial programs, “subjeéf to final _réview of eligibility g
and to final approval.” Id.

The board has not challenged MassHousing’s finding that GVR is eligible to apply as a |

limited dividend organization and, accordingly, there is substantial evidence in the record to

3 As noted above, 760 CMR 56.04(1) came into effect after the board’s motions to dismiss GVR’s appeal to ' f

the HAC were filed and prior to the time the hearings at the HAC took place. As also noted above, however, 760 _ w
CMR 56.04(1) is substantially similar to the previous version, 760 CMR 31.01. Therefore, case law governing the : i
former version is applicable to the new version, ‘
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show that GVR has demonstrated that it meets requirement (a). 760 CMR 56.04(1); Hanover, -

363 Mass. at 380. The board, however, contends that the project 1s not ﬁﬁaucially feasible

(requirement b)) aﬁd that GVR has failed to shc'}w it has site conﬁ'ol'(reqﬁircmént (©): It élso_
generally contends that Mé{ssHouéiﬁg’s- PEL is insufficient evidence to support the HAC’s

finding that GVR met ﬂ'_lé projept eligibility requirements.“_ These argumér%_ts, however, are all
incorreét. Under the regulations in Effect at the time of the décision, the PEL in and of itself is
.sufﬁcienf to establish that GVR hasjmet the project eligibility requiremenfs.s 760 CMR

56.04(1); see also Middleborough, 449 Mass. at 517, n.8, 520-21 (noting that a PEL rc'sults‘ ina
rebuttable presumption the project is fundable and site control exists and further finding that “[i}t
is an evidéntiary issue that the party opposing the comprehensive permit must rebut.”);®

Hanover, 363 Mass. at 378-80 (tying the project eligibility requirements to the _requirements of
the funding agency and indicating that the PEL was sufficient evidence for the HAC to conclude'r
the project met such requirements). In sum, I find that the HAC Was not unreasonable in relying

on the expertise of MassHousing in determining the financial fpasibiﬁ_ty of the project. See

4 The board also argues that the PEL expired after two years and the extension was invalid due to a

“substantial” change in the project-(the number of bedrooms increased), citing to 760 CMR 31. 03. However, that
section applies to substantial changes while the project is on appeal before the HAC. 760 CMR 31.03(1). Here, the
changes to the proposal occurred while the project while still being reviewed by the board. Considering that the
remedy available under this regulation is a remand to the board for a decision on the changes in the proposal, the
board’s argument is of no consequence. In addition, the board notified MassHousing of the change and
MassHousing ultimately concluded that the PEL was still valid. Although section 31.03(2)(b} states that a change in
the number of bedrooms by less than ten percent will not ordinarily be considered a substantial change, that section
does not suggest that a change over ten percent will always be considered a substantial change. Indeed, if that were
the case, this scenario likely would have been included in the list of examples of substantial changes under
subsection (a). Accordingly, it would be within HAC's discretion to determine whether a change in units over ten
percent was a substantial change warranting a remand to the board. 760 CMR 31.03(1). As a result, it was not
unreasonable for MassHousing and the HAC to find that the PEL was still valid. Finally, it shouid be noted that
~ MassHousing will review the project (including the increase in number of bedrooms} again in order to issue its final
approval prior to construction.

In Count I1I of its complaint, the board challenges the HAC’s “failure to allow challenges to the decision of
a subsidizing agency” as contrary to the laws of the Commonwealth or other rules and regulations, which would
Eresumably challenge the validity of 760 CMR 56.04. Count I, however, is not yet before the court,

Again, this case was decided-under 760 CMR 31.01 and 31.07, the earlier version of the regulations, and
therefore the PEL was not conclusive evidence at that time.



Mzddleborough 449 Mass. at 520- -21; Indian Brook Cranberry Bogs Inc. v. Board of Appeals of
Plymourh 17 LCR 646, 649 (2009) (Piper, 1.).

.. Moreover, beyond just the PEL, substantial ev1dence in the adrmmstratwe record
supports the HAC’s finding that each of the project e11g1b111ty requﬂements was met. To give
- justone exarnple (relative to the question of financial feasibility), J. Michael Norton, the
pﬁncipal owner of GVR, testiﬁed that based upon the pro forrrra, “an es_tirnated total profit
margin of approximately 5.3% was calculated.” Administrative Record, Exhioits, Volume IV at’
2264. The pro forma (dated August 15, 2006) indicates that the 200-unit dey.elopment will result
in an estimated net profit of $3,720,000 (a 5.34% profit). Mr. Norton further indicated that
| Michael J lacobs, a consultant hired by the board, estimated the- profit could be between 12.6 and
15 percent if the environmental remediation expenses were at the low end of the estrmate This
(and other evrdence mn the record) therefore provides substantial evidence of financial feas1b1hty
and, accordingly, the HAC’s decision must be upheld. Farmview Affordable Homes, LLCw,
Sandwich Board of Appeals, Decision No. .02-32, at *4 (HAC Feb. 1, 2005) (“fundability is a
technical, administrative matter that is solely within the province of the subsidizing agency.
-Even if there is some uncertainty about fundability, the Board or the Committee does not
supplant the subsidizing agency and conduct a full review of these issues.”); 700 Burrill Street,
Decision No. 05-21, at *3-4 (concerns about the developer’s priﬁoipai being m bankruptcy not
enough to impair demonstration of site control). |

The evidence cited by the board does not suggest a contrary result. Admittedly, the pro
forma includes only $§O0,000 to satisfy the DEP lien, which since that time has increased
pursuant to a Settlement 'Agreement to resolve DEP’s claims for remedial costs. As a result,

GVR must pay, at a minimum, $1,250,000 when it acquires title to the property. Depending on
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certam fax:tors, thlS ﬁgure could be as hlgh as $1,750,000. But, even takmg this into account the'
project will still resultin a net profit and, as Mr. Norton testxﬁed since construction W111 not
| begin until the enwronmental remediation is pompletet_i, other estlmates in the pro _fgrrna may
change (e.g., the sales price'of c0nd§miﬂi1‘1ms, labor and materials expeﬁs’es, efc.).7 Indeed, at -
the time of the HAC heaﬁng; testimony indicated that comparable market-rate units W;:re being
sold for more than $500,000 each, well in excess of the estimated sales price in the pro forma.
There also is substantial evidence in the re;:ord to demonstrate that GVR ha;ssufﬁcient
site control. ‘GJL. c. 40B “does not require the applicant for 2 coniPrehenSiVé permit to establish
before the board or committee a present title in the proposed site.” Hanover, 363 Mass. at 378;
see also Prince(.‘on Development, Inc. v. Bedford Bd. of Ap;‘Jeals, Decision No. 01-19, at *4 (Sepf.
20, 2005). Further, “the statute’s use of standards set by State or Federal funding agencies to
define ‘low or moderate income housing’ indicates that the Legislature intendéd to define the
requisite property interest for a permit in terms of the selected financing agency’s inroperty o
interest requirements.” Haho?er, 363 Mass. at 378‘. Accordingly, the HAC’s position that the
- PEL establishes sufficient site control for purposes of the comprehensive permit process is
reasonable.
Moreover, in addiﬁdn to the PEL, the administrative record contains substantial evidence
demonstrating that GVR has colorable title to the property. GVR entereé into a Purchase and
Sale Agement with the site’s current owners, R&C and C&R Realty Trusts, and the board does

not dispute GVR’s demonstration of title to approximately fifty acres of the property located at

7 As the defendants have pointed out, this is one reasonable explanation for MassHousing’s practice to not

revisit the PEL during the application process and, instead, to defer final review of the project until just prior to
construction. See Middleborough, 449 Mass. at 521 (“the intent of the act — to streamline and accelerate the
permitting process for developers of low or moderate income housing in order to meet the pressing need for
affordable housing — would be severely hampered if the issue of fundability could be raised coltaterally at any point
to attack the validity of a comprehensive permit” (citations omitted)).

—"
—

10



708 Prentice Street (corresponding to Holliston Assessor Plan, Parcels 7319 and 73 2?;).8 The
board’s sole dispute _cdn_cgms GVR’s site'coﬁtrol-of the 2.55-acre p'za;rcel and an éa_se’rﬁeﬁt across
.a bridle path. Howevcr, the record contains substa,:lﬁal evidence that GVR has col_or_e_lble title to
. both. For example, é.s' outlined in the supplem,éntal administrative record, title exarninations
‘were completed which demonstrate sufficient site control to both the 2.5 S-acre parcel and the
éasement through a chéin of title going back to the 1800s. See, e.g., Supp. Administrative
Record at 2935-3 173 (tiﬂ§ documents can be found in multiple sections of the record). While
the board argues that ambiguity remains, merely asserting ambiguity is not gufﬁciént to detract
from GVR’s demonstratibn of colorable title or to overturn the HAC’s decision.? See_Priﬁceton
Development, Decision No. 01-19, at *4 (“any ‘lingering questions’ about access would be laid
to rest before any construction were to begin”); Dexter 'Stréet, LLCwv. Nofrh Attleborough Board
of Appeals, Decis;ion No. 00-01, at *15 (July 12, 2000) (“Mer:e speculation aboﬁt possible
pfoblems . . . is certainly not sufficient to establish the board’s case and therefore the board failed |
to meet its burden™).

For all of these reasons, there is substantiai evidence in the record showing that GVR met
1ts burden of demonstrating that it meeté the proj ect eligibility requirements-._ Accordingly, the
HAC’s decision finding the same must be upheld.

For the same reasons, the HAC’s denial of the board’s mdtions to dis;rr}iss must be

upheld. Although the motions to dismiss must be reviewed under the old regulation, which

8 The project site includes three parcels: two adjacent parcels consisting of fifty acres located at 708 Prentice

Street (Holliston Assessor Plan, Parcels 7319 and 7322) and a third parcel consisting of approximately 2.55 acres
located southeast of Parcel 7319. The evidentiary record also inchides Purchase and Sale Agreements for two other
properties at 95 and 123 Marshall Street that are not part of the project site.

? Further, since the board did not submit any independent evidence to support such an argument, the issue
may propetly be deemed waived. See Transformations, Decision No. 02-14, at *5, n. 3 (citing Tobin v
Commissioner of Banks, 377 Mass. 909 (1979)) (“To do no more than to provide unsubstantiated assertions . . . may
result in the issue being deemed waived.”).. . . :
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.states thét ‘;[ﬂu;ldaﬁi'lity shall be established by submission of a written dete"rmiﬁation éf Proj eéf_
EligiBilify (Site Approvﬂ) bya éubsidizing‘ agency,” 760 CMR 3 1':.01(2), as noted above, there is:.
substantial ev’idencé in thé record beyond the PEL to demonstrate that GVR has both site control |
and the projédt is fimdable. Further, the PEL onl(i, by itself, be sufficient evidence to defeat
tlie board’s moﬁons to dismiss. See Flomenbaum v.- Commonwealth, 451 Mass. 740, 751, n.1l2 '
7(2008) (quoting Beil Atl. Corp.‘ v. Twombly, 127 S. Ct. at 1965) (“to survive a motion to dismiss,

a complaint must contain factual allegations ‘enough to raise a ﬁght to relief above the
B speculative level . . . on the éssumption"that all the -allegaﬁons in the complaint are true.””). -
Accordingly, the HAC’s decisions denying the motions to dismiss are upheld. |

GVR’S Prima Facie Case -

GVR must next demonstrate that it met its prima facz‘é case. As noted above, GVR may
do so “by proving, with respect to only thqse aspects of the Project which are in dispute . . . that
jts proposal complies with federal or state statutes or regulations, or with generaﬂf recognized
standards as to matters of health, safety, the environment, design, open spécé, or other matters of
Local Concern.” 760 CMR 56.07(2)_(a)(2); see also, e.g.,' Trqnsformations, Dedsion No. 02-14,
_ at *9. “As we have noted before, a prima facie case may be established with a minimum of
“evidence.” T3 ransformatzons Inc., Decision No. 02- 14 at ¥11 (cltmg Cam‘on Housing Authority

v. Canton Zoning Bd. of Appeals, No. 90-12, shp op. at 8 (HAC July 28, 1993)) Contrary to the
" board’s arguments, GVR need not demonstrate complete compliance at this stage. Hanover, 363
Mass. at 375, 381 (permit can be condltloned on completlon of proposed work in accordance’
with identified plans or other certain standar ” or subject to submitting new plans that comply
with state standards); Canton Property Holding, LLC v, Canton, Decision No. 03-17, at *21—22 '

(HAC Sept. 20, 2005) (test:mony that it will meet state requirements is enough to demonstrate a
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prima facie case). Here, GVR presented both expert testimony and documeﬁt_ary evidence to

demonstrat_e its prima facie case. This rec_ord thus establishes that GVR met its prima Jacie case

- (either the proposal currently complies or GVR has indicated it will comply and the proposal can

be amended't_o- do so0).'° | |

A‘ccordingl_y, fhe burden then shifts to tile board to demonstrate that there are valid local
. concerns that outweigh the regional need for housing. 760 CMR 5 6.07(2)(b).' The board has
focused on the issues that foilow. | o |

Regional Need for Affordable Housing!!

The town stipulated tﬁaf it does not ‘me'éi_:' any of the statutory minimum requirements fo;
low and moderate income housing set forth n G.L. c 40B, l§ 20. Indeed, the town had only
3.15 % low or moderate income housing at the relevant time.'* The board does not contest this,
but instead argues that the Housing Productions Plans approved by the Department of Hoﬁsing |
and Community Development (“DHCD”) for HoIliston 'andﬂ:le surrounding cqmuniti_es and
DHCD’s Five-Year Consolidated Plan “generally point to I_1leeds for affordable housiﬁg for

seniors, people with \}efy low incomes, and people with disabilities” and that there is a more

10 The board asserts that it is improper for the HAC (and this court) to rely on GVR s testimony that the
project will comply with all relevant state regulations and such local regulations that have not been waived. _

- However, numerous cases suggest that such reliance is both proper and reasonable, especially given the fact that
acquiring the comprehensive permit is merely one step in the long process prior to a building permit being issued for
the project. See, e.g., Hanover, 363 Mass. at 375, 381. It is reasonable for the HAC to rely on other agencies and
boards with greater expertise to review the proposal for strict compliance, particularly for issues traditionally of state
concem {e.g., superfund sites, brownfield remediation, and Wetlands Protection Act (“WPA”) issues). Princeton
Street, Decision No. 01-19, at ¥11-13 (“We need not address these since they will be subject to review under the
[WPA)"); Dexter Street, Decision No. 00-01, at *6, n.7 (discussing MP Corp. v. Planning Board of Leominster, 27
Mass. App. Ct. 812 (1989), and stating that MP Corp “supports the argument that a zoning board of appeals has no
power to act in the absence of local regulations, at Jeast in an area that is primarily of state concemn. But when there
is an issue of major public health or safety concern that is not likely to be dealt with in another forum, and
particularly where the issue arises primarily because of the unanticipated nature of the subsidized housing
development, we will address it.”), N , '

n Typically, the regional need for housing is evaluated last in case law, However, since each issue of local
concern must be balanced against the need for housing, I address this question first, _

The record reflects that in 2005 and 2006, the town approved two projects. It is unclear whether thege
projects are reflected in the 3.15% figure.. Regardless, it is undisputed that the town has not met the minimum
requirements under G.L. c. 40B. ‘ : .
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p_rcssiﬁg need for rental ho'using. Administrative Record, Exhibits, Vol. IV at 243 1-32 s
Aithough— it may be true that the town has a need for additional reﬁtai housing, this does not
oBviate its responsibilities under the statute, which requires a minima of affordable housing for-
people of low and mbderdte incomes to purchase.. In addiﬁon, the board may not differentiate
among various types.of aﬂ"ordable housing (senior versus very low income, etc.) in determining
the reglonal need under G.L. c. 40B, § 20. Accordingly, the record demonstrates that there is
“compelling evidence that the regional need for housing does in fact outweigh the objections to
the proposai.” Hanover, 363 Mass. at 367, The board therefore has the “];aeax%y burden” to rebut
this presumptioh by shéwing that the local concerns ouﬂiﬁed in the Pre-hearing Order outweigh
the regional ne:ed.13 Canton, 76 Mass. App. Ct. at 471, 473. “[T]hat burden requires proof of a
specific heaith or safety concern of sufficient gravity to out_weigﬁ the regional housing need.” Id.
Issues of Local Concern

In qdditidn to whether the project met thg jurisdictional prerequisites (site ébntrol and
fundability), the paiﬁes idenﬁﬁed the follow_iﬁg as issues in dispute in their Pre;Heaﬁng Order:
(1) open space and récreatiopal opportunities; (2) traffic and internal roadway design; (3)
environrﬂental remediation (includipg landfill consoﬁdaﬁon); (4).wetla.nds and stormwater |
issnes; (5) and groundwater discharge impacts.'

The board initially argues that the HAC erred in 1imiﬁ§ig its revie-w_ to those

environmental issues that were covered by local bylaws that are more stringent that state

13 As outlined above, the board must first demonstrate that there are valid issues of local concern and, for

those issues deemed valid, it must then prove that those issues of Tocal concern outweigh the regional need for
housing. Here, for some of the following issnés identified by the board as valid issues of local concem, the HAC
determined that the board did not sustain its initial burden and the HAC therefore did not reach the balancing test.
Assuming for arguiment’s sake that all of the following issues are valid, there is sufficiént evidence in the record to
-apply the balancing test so that a remand (which the board sought in the alternative) is unnecessary (and, given the
HAC’s decision, would be futile anyway).

1 Housing design and layout was also identified in the Pre-Hearing Order, but the parties have not raised that
as an issue before this court. Accordingly, this issue has been waived.
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regulation. . In response to the board’s motion to. clarify the _scope_pf the environmental matteré to
be addressed in ti_le HAC proceedings, rthe'_ HAC ruled that it “does ﬁ(;\t have the authority to hear
a dispute as to whether a developer is adhering to s;tate or federal standards.” Administrative
Record, Plcadihgs/ Corresﬁondence, Vol. IV, at 1814 (citing O.LB. Corp.. V. Brain_z‘rée Board of
- Appeals, Decision No. 03-15, at *7 (HAC Mar. 27, 2606); Canton, Decision No. 03-17, at *7)).
Consistent with its _dec_isions in the pést, the HAC notéd that, “aBsent exceptional
circumstanceé,” ‘fwhere tﬁere are no local :egulaﬁons relevant to 2 zoning bqard’s concern, the
Committee rarely allows a zoning board to place additional restrictions beyond state standards.”
- Id at 1815 (citiné O.LB., at *7; Walega v. Acushnet, _Df':ci.sion No. 89-17, at *9, n.6 (HAC Nov.
14, 1990)). Having outlined this standard, however, the HAC ruled on the béard’s motion as
follows. It determi_ned _that the town’s wetlands bylaw was more stringent than sta;tc Iav;r and,
accordingly, the HAC would hear evidence related to wetlands issues. It also ruled that the
board could present evidence on stormwater and grou:idwater protecti.on issues, defeﬁing--a
ruling on whether local regulations Vare stricter. With regards to haZardous waste issues, the
'HAC noted that the board no longer assérted they were llocai cor;qems_is and thus the HAC ruled
that they would not be addrcésed in the ﬁearing. Finally, the HAC noted_that the issues of traffic,
open space, and smart- growth were raised late, were not é.sserteci-by the board in its motion té
clarify, and thus were waived. | |

The HAC’s rulings are reasoﬁable, especially given the fact that GVR must first establish
a; prima facie case (that the project complies generally with state standards) and that it is then the
board’s burden (once GVR has made its prima Jacie case) to identify valid issues of local
(,;oncern in order to reach the balancing test of whether those issues outweigh the regional need

for affordable housing. Accordingly, where there are environmental concerns that will be

i5
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reviewed for complete compliance with state standards by other agencies, it is reasonable and

- consistent with the regolatory framework for the HAC to rely on the expertise of those agencies

fora comprehensive review of the project.’® See T&ylor v. Housing App‘éals Comm., 451 Mass.

149, 157 (2008) (G.L. c. 40B “prevents municipalities from obstructing the building of .a
minimum lévéi of -housing affordable to persons of low income while leaving to local authorities
their well-recognized aufonomy generally to establish local zoning requiremenr.s"’ (emphasis
added)); Hanover, 363 Mass at 3.72, n. -22, 381 tnoting that the board’s demand for new plans -
for drainage and Vsewe’r was unreasonable since it could condition the permit on submitting |

- sufficient plans and those plans must comply with state standards); O.LB., Decision No. 03-15,
at *7; Transformations, Decision No. 02-14, at *16, 1.22; Dexter Street, Decision No. 00-01, at
*6,n.7. Accordingly, the HAC d1d not err in purportedly limiting the scope of its review.!?

- Middleborough, 449 Mass. at 524 (*A reviewing court miust -apply all rational presumptions in
favor of the validity of the administrative action and not declare it void unless its provisions

* cannot by any reasonable construction be interpreted in harmony with the legislative mandate.”).

| - Open Space and Recreational Opportunities -
The board contends that the open space and recreétional opportunitieé provided,in the

proj ect do not meet generally accepted standards. Hdwever, the eviden—ce shows that the project

proposal meets many of the local bylaw requirements for a cluster develbpment.m For example,

16 As the HAC noted, Jepson v. Zoning Board of Ipswich, 450 Mass. 81 (2007}, does not suggest a contrary
result. In considering abutters’ standing, the court in Jepson noted that flooding is an interest protected by G.L. c.

' 40B. Jepson, 450 Mass. at 90. It further noted that such issnes will be considered by the conservation commission
and DEP during the process, but it does not suggest (or require) that the board and the HAC review the project for
compliance with state standards. Id. Here, the conservation commission and DEP will review the project for
compliance and, accordingly, the HAC’s ruling is not contrary to Jepson.

7" Ialso note that despite the order limiting review, substantial evidence was admitted on these issues and
reviewed by the HAC to the degree it deemed appropriate., -

18- Although the project would not necessarily fall within the cluster development provisions of the bylaw,

they are somewhat illustrative of what the town deems necessary for open space. Admittedly, the proposal would
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the prbj e_(_:t sets aside thi'rty percent of the property as open space and recreatior;al facilities, welt

in éxcc_ss o_f the ﬁﬁc_:én percent requirem_ent in the bylaw. Bylaw § -\};H(Z.)(i). - The project will
_include a,pIaygTouﬁd(s), tennis courts, walking'frails, gazebos, open space,'and'.rt_:cregtional_,

fields. In addition, each unit will have either a paﬁo or & porch and an open, grassjf area that will

be maintained by the-associatlior_l. All of the open space will be owned By an owner’é association
‘and a conservation restriction will be in place to protect it in perpetuity.

The town’s éxpezt, Judi 'Barrett, contends that the project shéuld provide a tot lot or
playground for pre-school children (covering 0.25 to 0.45 acres), a playground for elementary
scho_ol children (0.5 acres), park and open 'space with fields and Wa]kways (3.0to 5..0 acres),
tennis courts (1 or 2), a basketball court (1), and walking trails (0.5 miles)."” ﬁowever, during
cross-examination, Ms. Barrett dclmowledged that the current plan shows that the fields, trails,

and tennis courts met these so-called requirements. In addition, the HAC required GVR to

include a basketball court and relocate and add/expand the playgrounds bgsed upon the town’s

2
concerns. 0

Moré importa.ntlf, however, the board has not cited to any provisions in the town’s
bylaws (;r state or fedéral regulations to éupport its argument that these recreational amenities ziré
truly requirements.\ It therefore cannot impose them or deny the qomprehensive. permit on the
b'aéis that the proposal lacks som;: Qf them. ' Princeton Developm'é;zt, Decisiéﬁ No..' 01-15;, at ";16,

n.22 (“in the absence of exceptional circumstances, we are reluctant to consider local concerns

not meet certain requirements of the cluster development provisions, such as the requirement that buildings only be
single-family, detached dwellings. Bylaw § V-H, ) : _ ‘
19 Ms. Barrett also argued that the location of the proposed playground was not safe since children wounld
have to cross a street to access it. However, the street is an internal development road (not a public thoroughfare)

. and there will be crosswalks installed throughout the project (including at the playground) that should sufficiently
address this concern. Further, Ms. Barrett’s requirements to locate playgrounds in a2 manner that children would not
have to cross any streets would be unreasonable and nearly impossible under most scenarios. Accordingly, this is
not a valid local concern that outweighs the regional need for housing. Capital Site Management Associates Limited
Partnership v. Wellesley Zoning Board of dppeals, Decision No. 89-15, at *45-47 (HAC Sept. 24, 1992).

20 'GVR testified that a second playground would be added. .
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that the town has not previously chosen to regulate”); O.LB. , Decision No. 03-15, at *7.
Accordingly, open space and recr_éational opportunities are not val:id local concerné regarding |
this project.

Even if they. were (and the board could r'equife them), as noted above, the record
demonstrates that the proposal (with the HAC’s additional requirements) contains nearly all of -
these amenities. Accordingly, there was sﬁbétantial evidence in the reéord to demonstrate that
the local concern for open space and recreational opportunities does not outwei gh the regional
need for housing. The HAC’s decision'on this issue was thus reasonable and must be upheld.-

| Traffic

There is substantial evidence in the record that indicates that the project will not
significantly worsen traffic of create unsafe conditions on the neighborhood and internal
roadways. For example, the traffic study indicated that the intersections at Mﬁshaﬂ Street and

the pr0posed driveways and at Marshall/Prentice Streets met the minimum requirements (or -

_could meet such requirements with the clearing of sight lines) of the American Association of

State Highway and Transportation Officials (“AASHTO™) 2! For many categories, the project

H For the Marshall/Prentice Streets intersection, the traffic study concluded that the AASHTO recommended
stopping sight distance for the 85th percentile speed (40 mph) is 305 feet. The existing sight distances at that
intersection are 315 feet from the west and 570 feet from the east. On Marshall Street, the recommended distance
for the 85th percentile (42 mph) is 327 feet. The existing stopping sight distance at Driveway 1 is 400 feet from the
porth and 500 feet from the south, At Driveway 2, the existing distance is 300 feet from the north and 400 feet from
the south. Accordingly, the recommended stopping sight distance was met for all intersections.

For intersection sight distance, the minimum sight distance is 305 feet at the Marshall and Prentice Strests
intersection; the recommended sight distance is 445 feet. Existing intersection sight distance looking west is 155
feet (from 14.5 feet back) and 260 feet (from 10 feet back) and 570 feet looking east. On Marshall Street, the -
minimum intersection sight distance is 260 to the north and 327 to the south; recommended is 401 to the north and
467 to the sowth. The existing intersection sight distance at Driveway 1 looking north is 410 feet and 500 to the

‘south. At Driveway 2, the existing distance is 800 feet to the north and 400 feet to the south. Based on these

figures, all minimum (and many recommended) distances are met except for the Marshall and Prentice Streets
intersection, looking west.

It should be noted that Mr. Houston contends that for infersection sight distance to the north of Driveway 1,
the recommended distance is 467 feet. Such discrepancy is not material since, as noted throughout this decision, the
HAC’s decision cannot be overtarned 01 the basis on conflicting testimony. Middleborough, 449 Mass. at 529
(citations omitted); Canton, 76 Mass. App. Ct. at 473, ‘
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met the stricter récothendeddistant:es. Tohn Morgan, GVR’_S traffic expert, testified that the . |
Vtrafﬁ_c study was condugted in accordance with standard engmeeﬁng pragtice,zz' 511, sight | .
distances are adequate for Saféty purposes, the added tré_fﬁc due to the devélopment would be.
I'Ilinror,_23 and there would be no significant changes in Level of Service (“'I,OS"’).z-4 Further, any
traffic i.ssue‘s with the eXisti_ng intersection ét Marshall/Prentice Stréets are,rpreeXisting
“conditions. |

The board’s expert, Profeésional Sers_fiCes Corporation (“PSC"’) (Thomas Houston, PSC’s .-
.presidvent, prévided testimony), did not contradict this evidence. The main focus of the board’s
and PSC’s concerns are regarding the sight lines that are curreﬁtly below AASHTO

recommended distances and the necessity to clear and maintain the sight line at the

2 The town’s consultant, Professional Services Corporation, PC indicated the same, . )
B Based upon a conservative estimate, Mr. Morgan testified (and the traffic study reported) that the project
will generate an average of 1,158 vehicle trips per weekday. The traffic study also reflected an average trip
generation of 1,152 vehicles on Saturday. More specifically, there will be 90 trips during the weekday morning
peak (15 entering the development, 75 exiting}; 106 trips during the weekday evening peak hour (71 entering, 35
exiting), and 101 during the weekend mid-day peak (55 entering, 46 exiting). : .
* " The Marshall/Prentice Streets intersection currently operates at LOS A or B for all approaches. In addition,
the town police data revealed that there have been no reported accidents at this intersection. MassHighway data
indicated only 2 accidents, which is well below-the average for unsignalized intersections (033 versus 6.80°
accidents per million vehicles in the study district and 0.6 for the state). Based on this data, the town’s consultant
concluded that “it does not appear that significant safety problems exist at this intersection.” Administrative Record,
Exhibits, Vol. IT at 831, Under future no-build conditions, the intersection will have a slight reduction in LOS, but
will still maintain LOS A or B for all approaches. Under future build conditions, the intersection will experience
almost no charige in LOS except for the northbound traffic on Marshall Street during the weekday evening peak
hour (LOS changes from B to C), but the traffic study concluded that such a “délay will not be noticeable.”
Administrative Record, Exhibits, Vol. IV, at 1907. The town’s ‘consultant agreed that the analysis suggested no

- significant changes in LOS due to the project (without soccer conditions).

Under assumed conditions for peak soccer field use, Prentice Street will still operate at LOS A, but ‘
Marshali Street would approach LOS F. Traffic counts were subsequently conducted, which revealed that the initial
assumptions were overestimated. As a result, the Marshall Street approach would operate at LOS C during peak
soccer conditions, which is an acceptable level. In addition, the traffic study concluded that such traffic delays
would not impact the project driveways. Mr. Morgan testified that the queue might reach as many as fifteen
vehicles during the worst five percent of the peak soccer hour, but that it would not reach the project driveways.
Finally, even if it would operate near LOS F, such conditions do not necessarily result in safety concerns. Rather,
the traffic study described LOS F conditions as involving “traffic backup and traffic jam conditions.” 74, at 1891.
Further, it should be noted that the traffic problem is largely due to soccer traffic and not traffic from the 7
development (as evidenced by comparing this data to the future build traffic without soccer) and is therefore not an
appropriate basis for the denial of the permit. Princeton Development, Decision No. 01-19, at *17 (“the Board must
show that the traffic impact specifically attributable to the proposed . . . development is sufficiently great to
outweigh the need for affordable housing™).

—
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Marshall/Prentice Streets intersection. The board also argues the GVR does not control a certain -

portion of the frontage alorig Prentice Street necessary to maintain clear sight lines. However, as

" noted above, AASHTO minimum distances are met (or will be with clearing) and, indeed, most

recommended distances are met. GVR has agreed that it will clear sight lines and, if nécessafy, it
will even consider granting the town a permanent 'easemént to en'_sure such clearing. |

The board also professed two other concerns regarding traffic and the neighborhood
roads. First, the board contends that a traffic study should have been conducted for additionh_l
intersections, such as the Préntice/Mill Strests and Prentice Street/Pine Crest Golf Club
intersections.zs 'However, M.'Morgé.n testified that trafﬁc study a£'eas are typically selected
where fifty or more vehicle frips ﬁom the prOJect are added to the mtersectlon dunng the peak
hour and only the Marshall/Prentice Streets intersection meets that threshold. Second, the board
contends that improvements must be'n’_jade to Marshall Street (e.g., widening the road) and the
Marshall/Prentice Streets intersection. Hdwev_er, GVR’s traffic study concluded thﬁt no major
improvements were necessary (includjﬁg widening Marshali Street) and simply recommended-
minor improvements (e.g., clearing sight lines and installing warning signs and speed limit
signs).26 | | |

Based upon the substantial evidence in the record, the HAC reasonbly determined that
the additional traffic from the project would not cause signiﬁc;ﬁt traffic c;r- safety issue; on the
external roadways. Canton, 76 Mass. App. Ct. at 474 (“HAC could penniésibly find that the
evidence regarding increased traffic and longer traffic queues at the intersection constituted

evidence of inconvenience, but not of any significant safety concern. . . . Moreover, based on its

28 Mr. Houston testified that MEPA requires such studies if there is a five percent or greater increase in

traffic. However, Mr. Morgan tesnﬁed that there will be less than a three percent increase to the other intersections,
50 no additional studies are needed. - o
% Despite this conclusion, GVR indicated a willingness to explore merovements to Marshall Street.

B
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expemse in deciding sumlar cases, HA_C was entitled to find that even if there is mcreased

. congestton, that conchtlon here would not rise to the level of a 31g111ﬁcant local safety concern. ”) ‘

Lexington Woods, LLC v. Waltham Zomng Board oprpeals Decision No. 02-36, at *23-24
- (Feb. 1, 2005). Not only was there 31gmﬁcant emdence to support that decision, but it should
also be noted that the AASHTO standards-and other state standards for new roads are not
: applicable to existing roads and, “however helpful [they ore] for genetally considering roadWay
safety, [they] should not be troated as requirémeots to be applied rigidly in this context.”
Canton, Decision No. 03-17, at *9. Further, as testimony indicated, failure t6 meet such
standards does not mean that the intersections are unsafe. Asa resuit, although there may be
some trafﬁc 1ssues to some degree with the existing roadways (particularly during soccet games),
“[t]he Board cannot rely on the bad trafﬁ_c situation in the vicinity of the site as a basis for
denying the comprehensive permit.” Lexington Woods, Decision No. 02-36, at *24; see al_;s‘o
Dexter Street, Decision No. 00-01, at *17. This is particularly so where, as here; “it is
teciuﬁcally and financially feasible to improve_ [the roads].” Canton, Decision No. 03-17, at *16.
fn sum, since traffic “will not be exacerbated in any significant way by the proposed project . .
~ [it}isnot a legltzmate local concern upon which the denial of a comprehensive permit may be
based” and, accordingly, the HAC s decision regarding extemal trafﬁc and safety was
reasonable. Dexter Srreet Decision No. 00-01, at *16-17; see also Canton,. 76 Mass App. Ct. at
474; Prmceton Development, Decision No, 01-19, at *17. Accordingly, the HAC’s decision on
this issue must be upheld.
The board also argues that the internal roadways are unsafe, primarily due to the length of

the dead-end roadways that exceed the town s length and density requirements (no more than

twelve houses on a single-access roadway, which cannot be longer than 500 feet). Although the
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- majority of the homes will not be on dead-end roads, approximately sixty umts will be ldcated on

two dead-end roads that are between 600 and 700 feet long, which the fire chief was concerned -

_' would impair emergency access due to potential blockages,o-f the roadway. The:e were also

suégestions in the record 'thét-parldhg'in the development is inadequate and that the Ibqaﬁon of .
bus sfops could cause blockages oﬁ the roadways.

However, there was also testimony and evidence showing that the roadways will be
twenty-fmir—feet wide, on-street parking vﬁll be prohibited, turnarounds will be installed at the
end of the road, and thus em'efgéncy access will not be méteria.lly impaired. Further, GVR has
included curbing, signage,-grosSwa]lcS, emergency access spaces, two off-street parking spaces -
per unit, and sixty-two off-stréet guest parking spaces dispersed thronghout the project. The
HAC bas also required that the bus stops be relocated to more central locations on the looped
(non-dead-end) roads. There also was no suggestion that the déad—end roads were particularly

steep or contained sharp curves or that there would be problems with access if the roads remain

- unblocked (as should be the case given the parking prohibition).?’ Even if such conditions

existed, there was no specific deﬁlons_h‘ation of safety hazards sufficient to outweigh the regional

" need for housing. G.P. Affordable Homes Corp. v. Falmouth Board of Appeals, Decision No.

89-24, at *6 (HAC Nov. 12, 1991). Accordingly, the board’s assertions that blockages may
occur and there may be insufficient parking are speculative. F{nally, GVR’s expert, Kelly
Killeen, also testified that additional revisions to the internal circulation plan could be made to

address the town’s concerns (and the HAC suggested that revisions could be made to shorten or

7 The HAC recognized that it has, in the past, upheld a board’s denial due to long, dead-end roads. See, e.g.,

O.LB., Decision No. 03-15, at *8-11; Lexington Woods, Decision No. 02-36, at ¥*8-20. However, in those cases, the
dead-end roads were significantly longer (over 1,000 feet), had steep grades and sharp curves, and there wasno
secondary access. In any event, as noted throughout this decision, this court cannot overturn the HAC’s decision on
the basis of conflicting testimony even were I to decide otherwise during 2 de novo review (such would not
necessarily be the case here anyway). See, e.g., Middleborough, 449 Mass. at 529, )
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ehmmate the dead- entil roads), There is therefore sufficient evzdence in the record to support the
HAC s dec151on with respect to both mtemal roadways and traffic. See Dexrer Street, Dec131on
No. 00-01, at *15 (“Mere speculation about possible probléms . . . is certainly not suffi cient to..
establish the board’s case. ). Accordmgly, the HAC’S declsmn on this issue must be upheld..
Envimnmental Remediation
There are significant remaining environmental issues on the property. This is a fact that

GVR does not cen_test. As noted above, the property was previously a disposal site for tires,
construction debris, and hazardous materials. Local, state, and federal agencies have attempted
to address the environmental contanunahon over the past several decades, but a degree of
contamination is still present.® Such contamination includes ticholoroethylene (TCE) and other
organic eompounds, which have entered the groundwater. To date, DEP and other entities that
have conducted investigations on the property have not beetl able to identify the source of the
TCE wi th certainty.” However, GVR’s consultant, William'Hejfennan, identiﬁed several Areas
of, Concem and has acknowledged that TCE has entered into bedrock aquifers and traveled to
abutting parcels. Clearly, the envi_ronmental 1ssues are of great local concern. But, for the
reasons set forth below, it was reasonable for the HAC to conclude that these issues will
adequately be addressed by the state regulatory authoritie_s and, in light of that, the b_oartl’s
concerns do not outweigh the regional need for affordable housil';:i“g‘. |

| , Before any development can occur, the property must be remediated in cempliance with

G.L. c. 21E (the Massachusetts Oil and Hazardous Material Release Prevention and Response.

% GVR, EPA, and DEP have spent over $1,500,000 to investigate and remove solid and hazardous waste

ﬁ-om the property.
Testimony indicated that DEP’s consultant concluded that the likely source was the drums that were
dxsposed of at the property, which have since been removed.
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Act), the Massachﬁéetts 'Cbntingency' Plan (“MCP?), Vahd ofhér applicable laws and reguiations.”
As noted above, .GVR has entered into a Settlement Agreemea_n_t writh DEP and will enter into an
Admini’strati.ve Consent '(‘)rder with DEP, which will also- require compliance with G.L. c. 21E
and the MCP and will set deadlines for completion of the remediation WOﬂ(. As part of this |
entire process, GVR must notify and involﬁe the public (including the board) thIOUghO}lf. all
stages. |

| Over the years, numerous studies of the property and its contamination have been
conducted, including recent Phase I and Phasé II Environmental Site Assessments. Based on
'- information from those studies, the current proposal (which may be adjusted based on new
information ﬁ‘;}m pilot tests) is to use a combination of pumﬁ and treat and bioremediation to

- eliminate the TCE from the groundwater, which are proven technologies.”! GVR will also

3 G.L. c. 21E is the Commonwealth’s Superfund Law. It was enacted to carry out both state and federal laws
and regulations to prevent, respond to, contain, and remove hazardous materials from properties. See, e.g., G.L.c.
21E, §§ 3, 4, 6. The MCP can be found at 310 CMR 40.0000, ef seq. “The MCP applies to any person required by
M.G.L. c. 21E to notify the [DEP] of a release or threat of release of oil and/or hazardous material and/or to perform
one or more response actions at any site in Massachusetts without regard to the level of [DEP] oversight, if any, of
response actions at the site.” 310 CMR 40.0003. Among other things, the MCP provides for the evaluation and
remediation of releases of hazardous matenals and the recovery of costs incurred by the Commonwealth. 310 CMR
40.0002.
DEP classxﬁed the property as a Public I__nvolvement Site (Tier 1A}, whlch is a property w1th serious
contamination and a priority project that will receive additional DEP oversight.
3 There was a significant amount of testimony regarding bioremediation. The proposal calls for the use of
Hydrogen Release Compound (HRC) to enhance anaerobic bioremediation. It is undisputed that if there is not
sufficient oxygen present, the process may result in breakdown products such as viny! chloride, which is more toxic
than TCE. However, there was also testimony that TCE does not afways break down into vinyl chloride, there are
methods to prevent such breakdown products (e.g., adding oxygen to the area), and alternative compounds could be
used instead of HRC, if necessary, based upon the pilot testing.
‘ The board contends that the use of HRC violates the local zoning bylaws. Howevcr the general provisions
cited by the board are not applicable. Specifically, the board asserts that Bylaw §§ I-D(l) and V-N(2) set forth
stricter requirements than the MCP. Section I-D(1) states the following:
“In any district no use will be permitted which will produce a nuisance or hazard from fire or
explosion, toxic or corrosive fume, gas, smoke, odors, obnoxious dust or vapor, harmful
radioactivity, offensive noise or vibration, flashes, objectionable effluent or electrical interference
which may affect or impair the normal use and peaceful enjoyment of any property, structure, or
dwelling in any neighberhood. Neither shall there be permitted any use which discharges into the
air, soil, or water any industrial, commercial or other kinds of wastes, petroleum products,
chemicals or poliutants unless the same are so treated before discharge as to render them ha.tmlcss
to life or vegetation of any kind.”

Section V-N(2) provides the following:
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remediate any remaining solid waste at the prope@ through a combination Q’f off-site dislﬁosal
and consolidation onsite pursuant to DEP regulgtions. Although thé overall rem‘ediétion plan -

- was d¢v¢10ped.tp meet DEP’s p’rei;ious sf_:andards,. GVR testified that it will be adjusted to meet
the nc_ew,_rﬁore_sﬂiﬁgcnt standards. Under such jsta_ndards., the property must meet a Condition of
No ‘S‘ign._iﬁcant Risk prior to‘ development.* Finally, should aﬁy issues remain after thé project
has achieved the required stanciards. (e.g., potential impacts to indoér air), the proposal calls for
engineering cdntro_ls sﬁch as vapor barriers and Ventilatioq systems.

The board asserts that GVR must demoﬁsﬁ'ate a final remediation plan now that does not
include any data gaps, that demonstratés compliance with the MCP, and that will not change
baéed upon new information gathered in the field during the process. This level of éertainty- for
sucha comp.lex issue is uﬁe&onable at this stage. The Administrative Conseﬁt Order and the
MCP contemplate (and reqﬁire) additional assessments. Sl;ch assessments may reveal new

information and suggest that different methods of remediation are more appropriate. DEP will

“No discharge at any point into any public sewer, private sewerage disposal system, stream, water
body, or into the ground, of any materials of such nature or temperature as can contaminate such
water body or water supply, or cause emission of dangerous or offensive elements in reaction -
thereto, shall be permitted except in accordance with the dpplicable féderal, state and local health
and water pollution control laws and regulations.”

Even if these provisions were stricter than the MCP (an argument that lacks merit), there is no indication
that the remediation efforts would violate these provisions. There was significant testimony that HRC is not a
hazardous material and has been approved for use on properties throughout Massachusetts by the DEP. There was
even testimony that it has been used on another property in Holliston. GVR’s expert, William Hoyerman also
testified that “[t]he DEP and the Town’s prior consultant, Joel Mooney . . . have confirmed the Remedial Plan and
technologies selected are reliable and appropriate.” Administrative Record, Exhibits, Vol. V., at 2837. Although
Mr. Mooney testified that additional testing and information is needed, he conceded that the overall approach was
reasonable and the property could be brought into compliance. Further, if additional testing reveals that HRC is not
proper and may result in toxic byproducts, GVR testified that alternative methods will be used. ‘

2 Mr. Hoyerman testified that “No Significant Risk means a level of control of each identified substance at a
site or in the surrounding environment such that no such substance of concern shall present a significant risk of
harm, safety, public welfare or the enviréament during any foreseeable period of time.” Administrative Record,
Exhibits, Vol. IV, at 2315 (quoting from 310 CMR 40.0006). ‘

i
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oversee this pfocegé' and will ensure dbntinuﬂ co_rﬁpliance with all applicable environmeﬁtai
étatutes and regﬁlations.3 5

| ‘Many of the town’s remaining concerns (in addition to whether GVR’s proposal will
adequately clean up the pfc)‘pe:ty) ‘relate to the potential impact of the TCE plume (and othér
materiéls) on the town;s drinking water supply welis and pofeﬁtia.l -ﬁegaﬁye indoor air qua-llitj;.
Much of these concerns stem from the assertion that the groundwater discharge of wastewater
from the property (approximqtely 65,000_ gallons per day) may change flow pattemns, may result
in Wastevs}ater traveling through the town lé.ndﬁﬂ, may exacerbate high iron and maﬁganesé
concentrations at the town’s well, and may result in the TCE plume traveling to that well 3 The
board also is coﬁceméd that air quality issues may result from gas emanating from areas such as
the capped landfill portion of thé property.® However, as noted above, prior to obtaining
approvals for constructi;m of the development (includiné the wastewater treatment facility), the
property must be remediated in compliance with G.L. c. 21E and the MCP. Indeed, even the

board’s brief cites to and emphasizes DEP standards in evaluating the project, which I take as an

~ admission — and certainly a recognition — thaf reliance on the DEP to ensure such standards are

met is reasonable.- Based on those standards, construction will begin only when the TCE and

other contaminants have been sufficiently removed from the property (or reduced to safe levels)

33 As further discussed below, the Conservation Commission and DEP also will oversee and regulate any

remedial work that may be necessary in and around the wetlands on the property.

3" The wastewater treatment system will be addressed in greater detail below. It should be noted, however,
that the facility will be located on a different portion of the property than the contaminated groundwater area. In
addition, the record demonstrates that the town’s well receives less than five percent of its water from the portion of
the acuifer impacted by the property or the town’s landfill.

The record demonstrates that prior sampling did not detect any elevated levels of gases and that the only
development in these areas will be open air structures such as the recreational fields and tenmis courts. If necessary,
GVR has recommended a vapor barrier and ventilation systems to prevent problems and acknowledges that an
Activity Use Limitation (AUL) may be put in place (if necessary) to notify and protect residents from potential
problems.
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-an_d_ j_ndqo; air condiﬁons will be safe fo;-_res_idcnts. Finally, long-téqn testing will be.oonducted
to .mqnitox_j_ soil, gas, and g:quhdwater to ensure,continuops complia;nce.'
chordingly, although additionai ihformatidn may prove nécessary, there 1s Subsfantial '

evidence in the record to support the HAC’s determination that the em(ironmental issueé will be
adequafely addfessed by DEP and, accordiﬁgly, that the lécal concerns do not outweigh the‘
regional need for housing. Farmview Aﬁ’ordable ques, Decision No. 2-32, at *7; see ﬁlso. :
Indian Brook, 17 LCR at 653-54 (the board did not inaperxrxissibly defer deciding substantive
issues by requiring the project to o_orﬁply with state standards and acquire DEP permits). Indeed,

‘the remediation of this property should not only alleviate the local concerns, but also will be a

benefit to the local oommunity by reducing or eliminating the currently existing health and safety

risks. Furthermore, as the HAC noted in its decision, publié policy supports the remediation and
development of brownfields sites. Administrative Record, i’leadings/Cor:respondence, Vol. IV,
e_ﬁ 1896 (citing G.L. c. 21E, § 3A(j)(3)(a}(i)(b)). Ths HAC’s decision must theréfore b¢ upheld..
‘Canton, 76 M'ass. App. Ct. ét 473 (_req}.liﬁngiﬁe board to meet its “heavy burden” and stressing
that the reviewing court cannot “displace an administrative [ageﬁcy"s] choice between two fairly
-conflicting views™). | : |
Wetlands aﬁd Stq.rmwatér Issues

It is undispﬁted that the town has enacted local wetlands .l;&iaWs thaf are stricter than the
staté’s Wetlands Prote;ction Act(G.L. c. 131, § 40, et seq.) (“WPA™) by protecﬁng a g_reéter area -
of buffer zone around wetlands and also protecting isolated wetlands. GVR requested a waiver
of the local wetlands bylaws and regulations. GVR must, however, comply with the WPA and

has agreed to do so. As part of the Iirocess, GVR must file a Notice of Intent under the WPA to

obtain an Order of Conditions from the Holliston Conservation Commission or, if necéssary, a
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Superseding Order. -of Conditions from DEP. This process will en$ure’ that both the Conservation

Commission and (potentially) DEP will thoroughly review the project to ensure compliance with

- the WPA and other relevant state regulahons The board, therefore, must demonstrate that the

alleged failure to comply with the additional protections ﬁ‘om the local wetlands bylaws will

result in “a specific health or safety concern of sufficient gravity to outweigh the regional

housing need.” Canton, 76 Mass. App. Ct. at 473 (citing Hanover, 363 Mass. at 367, 376).

There was extensive testimony regarding the wetlands throughout the property. An

" Abbreviated Notice of Resource Area Delineation (ANORADY depicts a Bordering Vegetated

Wetland (“BVW™) (protected under the WPA) in the western portion of the property, consisting

* of two wetlands (Wetland A and Wetland D).*® The BVW is protected by a local, fifty-foot “No

Disturbance Area” and a state, 100-foot buffer zone. Wetlands B and C are in close proximity to

the BVW, but these two wetlands are small and isolated:and are not protected under the WPA

(they are only protected under the local bylaw). In the eastern portion of the site, there is another. ..

isolated wetland (W etland E) that includes a man-made pond. The pond and assoc1ated
vegetated wetla.ud are protected under both the Iocal bylaw (agam the fifty-foot “No Disturbance
Area”) and the WPA (the 100-foot buffer).

The mﬁjority of the development (iilcluding-bﬁildings) will be .copstructed in uplands that
do not impact these idéntiﬁed wetlands. However, constructi;n of some of the stormwater

detention basins is proposed within either the wetlands or their buffer zones. For exémple, basin

36 This delineation was reviewed by Applied Ecological Services (“AES”) (hired by the Conservation
Comrmission). AES made a minor adjustment to the delineation of Wetland B, added an intermediate flag to
Wetland C, and concluded no further adjustments were necessary. AES recommended that (with those changes) the
delineation be approved and recommended that additional evaluations be conducted to determine if Wetland B was a
vernal pool habitat and determine the buffer zone around Wetland D. Although approval was recommended, GVR
withdrew the ANORAD. Even though the delineation was withdrawn, it is sufficient for reviewing the preliminary
plans under G.L. c. 40B. See Canton, Decision No. 03-17, at *34; Transformations, Decision No. 02-14, at *10.
The record also reveals a dispute over whether the pond is a vernal pool habitat, but James Hall testified that it was

not. Regardless, the pond and its wetlands are protected under local regulations and the WPA.
- . e
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- 7P is-p_roi)osedtobe 'co_nstrudted adjacent to Wetlands A, B, and D apd involves work within
Wetlaﬁd C. Wetlaﬁd C is only protected under the local bylaw. Basin 4P is p;opoéed to be
constrﬁcted-adjacegt to the pond/W etland E. But the maj oritj;/ of these disturbances will be in
buffer zones and not. within the vﬁetlands (except Wetl.and C). In addition, construction of thé |
stormwater .basins_ will improve the wetlands resources (which have been histdrically degraded
areas due to sand and gravel removal and aniromneﬁtal contamination) by revegetating the area
with indigenous plant gpecies, increasing flood storagé capacity, anfl removing construction
debris. GVR’s expert, J ames‘Hall, testified that the proposed work will overall enhance the
wetland systems on the propérty and provide wildlife habitat. 3’

-The iaoard is concerned about both the disturbance to the wetland resources on the
property (during construction and permanently with the location of the stormwater basins) and,

more specifically, is concerned that some of the wetlands will be destroyed during construction

and dewatered due to the location of the basins and the high groundwater level. For example, the. e

plan.é for Basin 4P call for excavation doWn-to elevation 260.0, which would result in the basin
floor lbeing one foot lower thém thé surface of the exisﬁng wetland, Tom Houston, the board’s
expert, believed that this excavation would lower groundwater Ievc_Is and the wetland would
therefore be déwatered. The board also is conceméd (paﬁiqularly with the pond) that
construction of the StormWater systems will distupt wildlife (though it prow:ded no specific
evidence on this issue). Finally, other concerns with the stormwéter systems cited by the board
include permeability tests not being provided, lack of adequate vehicular access, lack of a
security feﬁce, an alleged inability to achieve the state’s requirement of a two-foot separation

between groundwater and basin floors for Basins 4P and 5P, an alleged inability to comply with

37 In addition to installing stormwater systems that comply with DEP requirements, GVR has committed to

including Low Impact Developmerit techniques to further address stormwater runoff, including pervious pavement,
rainwater gardens, bio-swales, and localized infiltration of roof runoff,

1)
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l-oc‘alj‘ slopé and de;;th requirements, an alleged inability to I'neetﬂlo-_cal runoff "requirement.s, and :
other technical issues with regards to the construction and op.efaﬁt‘)n of the systems.

Many of these concerns were addressed by .GVR dﬁri:_zg the hearings at the HAC. For
example, Mr. Killeen. testified that additional tésting will be conducted, the basins meet DEP’s
slope and depth requirements, fgnc’es could be provided, and the systems will incorporate the
new DEP standards. More impértanﬂy, however, and ultimately decisive, is that the board failed |
to meet its burden of dempnstrating that any harm would result from thesé issues, even assuming
(for argumeﬁt’s sake) ’tha;t the board is correct and the plan cannot meet the stricter local
requirements.

There is thus substantial evidence in the record to demonstrate that the HAC’s decision
was reasonable and should be upheld. Such evidence sufficiently demonstrates that once the

- project is complete, the wetland resources on the properfy will be enhanced and that all state

requirements will be met. GVR submitted preliminary plans, which are sufficient for purposes - .-

of a c. 40B review.>® Canton, Decision No. 03-17, at *24; T; ransformations, Decision No. 02-14,
at ¥10. Again, confrary to the boa:d’_rs argument, GVR need not demonstrate complete |
_cbmpliance at this stage. Canton, Decision No. 03-17, at *#23-24; Q.LB., Decision No: 03-15, at
i *6-7; Ti ran'sformations, Decision No. 02-14, at *10; -sée also Hanover, 363 Mass. at 372, n.2, 381
(noting that the board’s demand for new plaﬁs for drainage and sewer was unreasonable since it
can conditic;n the permit on submitting sufficient plans and those plans must comply with state

standards). The preliminary plans for the stormwater systems were designed to comply with the

38 The preliminary designs were based upon USGS Soil Survey information and preliminary test pit data.

This ts sufficient for the preliminary plans and, accordingly, the board’s challenge to the lack of extensive
permeability tests fails.

Likewise, as noted above, relying on the wetlands delineation was reasonable even though it will be
necessary to update the delineation prior. to obtaining approval by the Conservation Commission. The delineation
provided an accurate mapping of the wetlands as of 2004. Although some changes might be necessary (and,
accordingly, some changes in the stormwater system might be necessary), this was sufficient for a preliminary plan.

-
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1997 Stormwater Management Guidelines; which were the standardg in effect duﬁng fhe pt_iblic
hearings before the board. In 2008, DEP ‘implemented new étand_&r&s, lwhich GVR has
"committed to complying with in,designing the final stormwater system. |
The Conservation Comunission and other agencies will thoroughly review the final plans

tQ' ensure that compliance is thainéd for the project and.ali state standards are met. Canton,
Deéision No. 03-17, at ¥23-24. To the extent that the HAC’s ldecision is inconsistent with thé
state requirements (e.g., the state requirexﬁent for a two-foot separation between the groundwater
and the stormwater basin floor),”® the HAC is not authﬁriZed to waive state requirements and,
accordingly, those aspects of the decision are stricken. Jepson v. Zoning Board of Appeals of
Ipswich, 450 Mass. 81, 85, n.9 (2007). -To the extent.that the plans do not (and will not) meet ﬂle
stricter local requirements, substantial evidence demonstrates that the HAC appropriately
considered these issues, Jepson, 45Q Mass. at 90, and the board did not show that faﬂu.re to meet

the stricter local requirements would have specific long-term, negative impacts (versus . .

genéralized, potential impacts) to the wetland resources or the stormwater system;-_in general.
The board thus did not meet its heé.vy burden of demoﬁstrating that the Jocal additional
protections were necessary and..outWeighed the-regional need for affordable houéi_ng and,
thei-efore,. ‘_‘thé strictly local interesté of the town must yiéld.” Hanover, 363 Mass. at 381, .384;

Transformations, Decision No. 02-14, at ¥14 (“It is riot enough to argue that the site is

environmentally sensitive and contains unique wetland features as the Board has done here. It
was the Board's burden to produce evidence to establish what unique features are present within

. the project area and to show that the project would have a definable negative impact on those

39 ‘It is unclear whether all of the stormwater basing must meet this two-foot requirement. As GVR has

indicated, portions of the proposed stormwater system consist of constructed wetlands and not dry basins. There
was testimony to indicate that constructed wetlands are permissible (in certain circumstances) under the DEP
‘guidelines and the two-foot requirement may not apply to the constructed wetlands. In any event, the project must
meet DEP requirements and these issues will be resolved before the Conservation Commission and DEP.

—
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featurés.”). Accordingly, the HAC’s decision must be upheld. Hanover, 363 Mass. at 381, 384:
Princeton Develbpmeht, Decisibn No. 01-19, at *¥12-15. - |
| Groundwater Discharge
" The project proposal indicates that 2 wasféwatEr treatment plant will be installed lthatWill
discharge appfoiimatelﬁr 65 ,0.00' gallons per day of treated wastewater. The proposed location of |
the plant is approximately two miles from the town’s drinking water wells. In érder for such
plant to be installed, GVR must obtain a Groundwater Discharge Permit from DEP. As part of -.
the permitting process, GVR mist conduct additional studies of the pOténﬁal ﬁnpact of the
discharged waters on the property, the town’s landfill, 'anci the potential of the water to migrate to
the town wells. |
The board argues that the treated wastewater may flow thrbugh the town"s landfill, may
mobilize iron, manganese, and other contaminants, and ;nay cause éddjtional impacts to water
quélity at the weils.”® Such speculative impacts are not sufficient to meet thé board’s burden of | .
| démonstrating valid local concemns exist. Even if they were valid concerns, Mr. Killeen testified '
 that initial testing- revealed the area was suitable for wastewater discharge and there was no"TCE '

contamination at the wells. The board’s concerns also will be addressed in the permitting

@ The board also argues that its local bylaws are stricter and that the development will violate those

provisions because the wastewater plumé would constitute a prohibited contaminant (citing Bylaw § V-N(2)).
‘While I disagree that the local bylaw is stricter, even if it was (and a waiver was deemed inappropriate), if GVR
obtains a Groundwater Discharge Permit, it would not violate V-N(2). That section states the following:

No discharge at any point into any public sewer, private sewerage disposal system, stream, water
body, or into the ground, of any materials of such nature or temperature as can contaminate such
water body or water supply, or cause emission of dangerous offensive elements in reaction thereto,
shall be permitted except in accordance with apphcable federal, state, and local health and water
‘pollution control laws and regulations.”

Here, GVR must obtain a permit in order to construct and operate the wastewater treatment facility and, therefore,
would be operating in accordance with applicable state laws. The board has not cited to any federal laws that would
apply {or would be violated by the project). Besides V-N(2), the board also does not cite to any other local laws or
rcgulauons that the facility would independently violate and, therefore, there presumably are none. Accordingly,
any concerns w1th regards to the wastéwater treatment facility will be reviewed and resolved in thc state permitting
Process.
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process. Subs.tantia}'evidence _Wasthﬁ_s submitted to demonstrate that the local concerns do not-
outweigh the regional need for housing and, accbrdingly, the HAC;S decision on this issue must - -
be upheld. Hanover, 363 Mass. at 381-84.

Count IT: PJ"CZVBI_’. for Decfamtory Relief Pursuantto G.L. ¢. 2314, 8 1

Count H of the ‘Complaint- seeks deciarétory relief pursuant to G.L. c. 2314, s. 1, seeking .
a j.udg-me'nt' that “GVR does no"c have clear title to portions of the Property Sufﬁ_ciicnt to-constitute -
siteléontrol [and] [t]he DEP lien constitutes an impediment to GVR’s site oontro‘lr.” Compl_aiﬁt. at
12 (Feb. 11, 2009). In effe{;t, the board’sl brief makes clear that this count simply reargues the
issues from Count I For example, the board notes that the HAC’s decision “was basg:d on errors
of Iavs}, unwarranted by facté. found or_i the record, arbitrary and capricidus, an abuse of discretion
and not otherwise in accofdance W1th law. G.L.c. 304, § 14.” Memorandum in Support of
Plaintiff’é Motion for Judgmént on the Pleadings as to Count I of the Co‘mplaint at 2 (July 20,
2009). The board likewise sets forth the same.set of facts and .standar.d of review for Couht I
regarding site éontfol, which is a component of GVR’s initial prima facié case before the HAC."
.Accordingly, for the reasons set forth above, 1 find and rule that GVR has éufﬁciently
demonstrated site control. |
| Conclusion
For the foregoihg reasons, the board has not met its “heaﬁgz burden éf showing that the
agency decision of the HAC is not supported by substan_tiall evidence.” Canton, 76 Mass. App.
Ct. at 472. Accordingly, the HAC’s decision is upheld (with the possible exception noted abéve)

and the board shall issue the comprehensive permit accordingly. Also for the foregoing reasons,

“ Although the Complaint asserts that “[t]he DEP lien constitutes an impediment to GVR’s site control,”
Complaint at 2, such argnment was not addressed in the board’s Memorandum in Support of Plaintiff’s Motion for
Judgment on the pleadings as to Count II of the Complaint and is therefore deemed waived. To the extent that this
issue relates to the profitability and fundability of the project, this is addressed in the analysis above and does not
detract from GVR’s evidence demonstrating site control. '
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I find and rule that GVR demonstrated site control and financial feasibility of the project
Sufﬁ_Cienf for pmposeé under G.L. c. 40B, § 20. The parties shall contact the couit to schedule
further events to address and resolve Count III of the Complaint so that final judgment may

enter.

DeBorah J. Patterson, Recorder

Dated: 24 June 2010
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